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From: Seto, Joanna L
To: Albright.David@epamail.epa.gov
Cc: Wong, Alec Y; Smith.DavidW@epamail.epa.gov; Chen, Edward; Edward.G.Bohlen@hawaii.gov;


Rumrill.Nancy@epamail.epa.gov; Moffatt.Brett@epamail.epa.gov; Sablad.Elizabeth@epamail.epa.gov
Subject: RE: WQC 0000787 - Lahaina WWRF Deputy AG Legal Advice
Date: 09/21/2010 04:03 PM
Attachments: 787 4-D-js.doc


Hi Dave – Thanks for your message.  The attached Draft letter to the County of Maui (787_4-D-
js.doc) lists the information that the CWB requires for the processing of the Section 401 WQC
application.  Thanks ~Joanna
 
Joanna L. Seto
Engineering Section Supervisor
Clean Water Branch
State of  Hawaii Department of  Health
Phone: (808) 586 - 4309
Fax:  (808) 586-4352
 
Notice:  This information  and  attachments are intended only for the use of the individual(s) or entity to  which  it is addressed,  and  may contain  information  that  is privileged and/or
confidential.  If  the reader of this message is not the intended recipient, any dissemination, distribution,  or copying of this communication is strictly prohibited and  may be  punishable
under  state  and  federal law.  If  you have received this communication and/or attachments in error, please notify the sender  via  e-mail immediately and  destroy all  electronic and  paper
copies.


 


From: Albright.David@epamail.epa.gov [mailto:Albright.David@epamail.epa.gov] 
Sent: Tuesday, September 21, 2010 10:42 AM
To: Seto, Joanna L
Cc: Wong, Alec Y; Smith.DavidW@epamail.epa.gov; Chen, Edward; Edward.G.Bohlen@hawaii.gov;
Rumrill.Nancy@epamail.epa.gov; Moffatt.Brett@epamail.epa.gov; Sablad.Elizabeth@epamail.epa.gov
Subject: Re: WQC 0000787 - Lahaina WWRF Deputy AG Legal Advice
 
Hi Joanna, 


I think we would like an opportunity to talk about this with the CWB and AG's Office so that we fully
understand the situation.  As an initial matter, could you clarify specifically what "the required/requested
data" is that you reference below?  Thanks. 


*******************************************************************************
David Albright
Manager, Ground Water Office


USEPA, Region IX                    Phone: 415.972.3971
75 Hawthorne Street                 Fax: 415.947.3549
Mail Code: WTR-9                    Email: albright.david@epa.gov
San Francisco, CA 94105


*******************************************************************************


From: "Seto, Joanna L" <joanna.seto@doh.hawaii.gov>
To: David Albright/R9/USEPA/US@EPA
Cc: "Wong, Alec Y" <alec.wong@doh.hawaii.gov>, "Chen, Edward" <edward.chen@doh.hawaii.gov>,


<Edward.G.Bohlen@hawaii.gov>, DavidW Smith/R9/USEPA/US@EPA
Date: 09/21/2010 12:28 PM
Subject: WQC 0000787 - Lahaina WWRF Deputy AG Legal Advice
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Ms. Cheryl K. Okuma

08XXXCEC.10



August 17, 2010
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            08XXCEC.10



August 17, 2010


Ms. Cheryl K. Okuma


Director 


Department of Environmental Management


County of Maui



200 S. High Street


Wailuku. Hawaii  96793-2155


Dear Ms. Okuma:


Subject:
Section 401 Water Quality Certification (WQC) Application for





Lahaina Wastewater Reclamation Facility (WWRF) Injection Wells 1-4





Tax Map Keys: (2) 4-4-002:002 por. 029





File No. WQC 0000787 / Proposed EPA UIC No. HI50710003


 SEQ CHAPTER \h \r 1The Department of Health (Department), Clean Water Branch (CWB), acknowledges receipt on June 14, 2010 of your Section 401 WQC Application (signed and dated on May 7, 2010) and the required $1000.00 filing fee.


1.
The CWB has reviewed the limited information contained in your Application and determined that it is incomplete.  Pursuant to Hawaii Administrative Rules (HAR), Paragraph 11‑54‑9.1.02, the review and processing of the Application for a Section 401 WQC cannot be completed until the following required information is received for a final Section 401 WQC determination:



a.
Based on information submitted with your Application, it appears that the applicable permits which authorized your "treated effluent of "R-2" quality effluent to be injected through the four (4) existing injection wells are both expired.  Provide detailed information regarding EPA proposed UIC permit No. HI50710003:



i.
EPA UIC permit No. HI596001 expired on June 2005 (nine (9) years from the issuance dated of June 11, 1996.)   EPA proposed UIC Permit No, HI50710003 is still under review and pending final approval by EPA, Region 9.  It is our understanding that your Section 401 WQC Application is for the proposed EPA UIC Permit No. HI50710003.



ii.
State UIC permit No. UM-1357 (Facility ID No. 6-5641.01, issued on March 29, 2004 which authorizes your discharges of "R-2" treated effluent through the four (4) existing injection wells was expired on March 28, 2009.  (Per CH Hew of the SDWB, the expiration date was administratively extended to March 28, 2011).



iii.
Please submit a Statement of Basis to demonstrate that the proposed EPA UIC Permit No. HI50710003 effluent quality (to be injected into the injection wells) has received the best control and treatment that is applicable to the Lahaina WWRF.  Furthermore, the proposed UIC Permit shall contain adequate condition(s) and requirements that will ensure the injected effluent quality will meet applicable State Water Quality Standards (WQS) established in Hawaii Administrative Rules (HAR), Chapter 11‑54 for Open Coastal Waters when it enters the Pacific Ocean at the discharge points.  


b.
Revise the response to Item No. 6.1 of the Application which states that "[N]ot directly discharged to state waters.  Discharged to groundwater via injection well" because it is incorrect.



i.
Ground water is State waters.  As defined in Hawaii Revised Statutes (HRS), Section342D-1:



"State waters" means all waters, fresh, brackish, or salt, around and within the State, including, but not limited to, coastal waters, streams, rivers, drainage ditches, ponds, reservoirs, canals, ground waters, and lakes; provided that drainage ditches, ponds, and reservoirs required as a part of a water pollution control system are excluded." (Emphasis added)



ii.
"Discharges into ground waters via injection wells" is directly discharge into State waters.  However, there is no ground water quality information or direct evidence submitted to demonstrate that ground water does exist at the depth of the points of discharge.  Please submit representative water quality sampling results collected upgradient and downgradient of the injection wells as well as the corresponding effluent data and ground water elevation for further evaluation.


.  


c.
Revise the response to Item No. 7.c of the Application which states that "[T]here is no "direct discharge" activity to the "navigable waters of the United States" or to the "waters of the United States" as those terms are defined in part 18.k.iv. and v. of the Guidelines for CWB-WQC Application. Treated effluent of "R-2" quality from the Lahaina WWRF is disposed of through injection wells as permitted and monitored by DOH Safe Drinking Water Branch since 1979."  


i.
Discharges of any pollutants into State waters are subject to applicable State rules and regulations established for the affected State water bodies and the applicable permitting requirements that is designed and authorized pursuant to that rules and regulations. 


ii.
Based on information contained in your Application, the injected facility treated effluent will directly enter State groundwater and indirectly enters the Pacific Ocean, an Open Coastal Waters as classified by the DOH.  There is no information submitted to demonstrate how, how long it takes or under what pathways for your injected effluent to reach the Pacific Ocean and at what quality.  Detailed information is required.  


d.
Based on effluent sampling report submitted with your July 17, 2009 letter and without further understanding of how, how long it takes or under what pathways that your injected effluent will reach the Pacific Ocean:



i.
What is the representative groundwater quality at locations effluent are injected; and



ii.
What is the effluent quality when enters the Pacific Ocean, there is no assurance that effluent quality at the discharge point(s) will meet applicable water quality criteria (such as the Ammonia Nitrogen, Nitrate + Nitrite Nitorgen, Total Nitrogen, Total Phosphorus, Total Residual Chlorine, enterococcus content, etc.) established for Open Coastal Waters.



iii.
As stated in the summary of "A Multitracer Approach to Detecting Wastewater Plumes from Municipal Injection Wells in Nearshore Marine Waters at Kihei and Lahaina, Maui, Hawaii" Scientific Investigations Report 2009–5253 prepared by the U.S. Department of the Interior U.S. Geological Survey (USGS) (downloadable from http://pubs.usgs.gov/sir/2009/5253/).


"Municipal wastewater plumes discharging from aquifer to ocean were detected by nearshore wading surveys at Kihei and Lahaina, on the island of Maui in Hawaii. Developed in cooperation with the Hawaii Department of Health, the survey methodology included instrument trolling to detect submarine groundwater discharge (fig. E1), followed by analysis of water and algae samples for a suite of chemical and isotopic constituents that constitute a “multitracer” approach. Following a successful proof-of-concept phase, surveys were conducted at two municipal-scale wastewater reclamation facilities on Maui, where several million gallons per day of “reclaimed water” (treated and disinfected wastewater effluent) are injected into deep wells. The main question to be answered by the study—and a topic of long-standing interest—is where and how the effluent discharges to the nearshore coastal environment. 



The injected wastewater plumes were detected at both locales and with positive detection across multiple wastewater tracers in both instances…"  (Emphasis added)


e. 
Detailed information shall be submitted to demonstrate that the permitted effluent injection under the authorization of Federal and State UIC permit will comply with the requirements, as listed above, when enters the Pacific Ocean: 



i.
To meet HAR, §11-54-1(a) requirements, an antidegradation analysis that follows June 3, 1987 EPA Region 9, "Guidance on Implementing the Antideqradation Provisions of 40 CFR §131.12" shall be submitted. 


ii.
To comply with HAR, §11-54-3(b)(2) requirements, Maui County must provide appropriate and acceptable evidence that the effluent to be injected under the authorization of the Federal UIC permit has received the best degree of treatment or control compatible with the criteria established for this class.  "These waters shall not act as receiving waters for any discharge which has not received the best degree of treatment or control compatible with the criteria established for this class."



iii.
Representative monitoring data shall be provide to demonstrate that the permitted discharges under the authorization of Federal UIC permit has complied with HAR, §§ 11-54-4, 11-54-6(b)(3), 11-54-7 and 11-54-8(b) requirement.



2.
The following initial determination regarding your Application for a Section 401 WQC is based on limited information contained in your Application; EPA, Region 9 letter (signed on March 10, 2010) regarding the Section 401 WQC requirements; information contained in USGS Scientific Investigations Report 2009–5253 and subject to change as additional information becomes available and subject to conditions listed in each initial determination:



a.
It is determined that HAR, Chapter 11-54 does not apply to effluent that is discharged into groundwater provided that Maui County, Department of Environmental Management (DEM) submits evidence to CWB to support your statement that initial State receiving water for the injected treated sanitary sewer effluent is the groundwater.  A Section 401 WQC governed under HAR, 11-54 is not applicable to discharges that initially enter groundwater as the State receiving waters.   Furthermore, Federal Clean Water Act does not regulate ground water.  



1.
As defined in HAR, §11-54-1: 



"State waters", as defined by section 342D-1, HRS, means all waters, fresh, brackish, or salt around and within the State, including, but not limited to, coastal waters, streams, rivers, drainage ditches, ponds, reservoirs, canals, ground waters, and lakes; provided that drainage ditches, ponds, and reservoirs required as part of a water pollution control system are excluded. This chapter applies to all state waters, including wetlands, subject to the following exceptions: (1) this chapter does not apply to groundwater;(2) this chapter does not apply to ditches, flumes, ponds and reservoirs that are required as part of a water pollution control system; and (3) this chapter does not apply to ditches, flumes, ponds, and reservoirs that are used solely for irrigation and do not overflow into any other state waters, unless such ditches, flumes, ponds, and reservoirs are waters of the United States as defined at 40 C.F.R. 122.2. The State of Hawai‘i has those boundaries stated in Hawai‘i Constitution, art. XV, §1. (Emphasis added)



2.
USGS Scientific Investigations Report 2009–5253 stated that "[T]he injected wastewater plumes were detected at both locales and with positive detection across multiple wastewater tracers in both instances…" 





The affected receiving State water is classified by the DOH as "Class A, Marine Waters" for "Open Coastal Waters."  HAR, §11-54-3 (b) (2) requires that:



"(2)Class A. It is the objective of class A waters that their use for recreational purposes and aesthetic enjoyment be protected. Any other use shall be permitted as long as it is compatible with the protection and propagation of fish, shellfish, and wildlife, and with recreation in and on these waters. These waters shall not act as receiving waters for any discharge which has not received the best degree of treatment or control compatible with the criteria established for this class…



Effluent entering the Pacific Ocean via groundwater or any other means is subject to compliance with applicable requirements as established in HAR, Chapter 11‑54 for "Class A, Marine Waters" for "Open Coastal Waters."


b.
DOH-CWB will render its final determination for a Section 401 WQC after receipt of the information, as listed above, that will enable the CWB to make the determination. 



c.
An alternative permitting process to be considered if HAR, §11-54-9(b) requirements are met is a Zone of Mixing: 


"(b)Zones of mixing for the assimilation of domestic, agricultural, and industrial discharges which have received the best degree of treatment or control are recognized as being necessary. It is the objective of these limited zones to provide for a current realistic means of control over the placement and manner of discharges or emissions so as to achieve the highest attainable level of water quality or otherwise to achieve the minimum environmental impact considering initial dilution, dispersion, and reactions from substances which may be considered to be pollutants."



Pursuant to HAR, Subparagraph 11-54-9.1.02(b), failure to provide additional information or to correct a deficiency shall be sufficient grounds for denial of the certification or termination of the processing of the WQC Application.  The CWB expects to receive the required information by insert a date 45 calendar days from the date of this letter.  Additional time may be granted upon receipt of a valid written request from you or your Duly Authorized Representative, Mr. David Taylor, Wastewater Reclamation Division Chief.  This letter is to inform you that if we do not receive the required information or a valid written request by this date, we will assume that you are no longer interested in obtaining a Section 401 WQC for the subject project.  The processing of your Section 401 WQC Application will be terminated and your request for a Section 401 WQC for the subject project will be automatically denied without prejudice. You may resubmit a complete Section 401 WQC Application with the required filing fee as specified in HAR, Subparagraph 11-54-9.1.02(e). 



Please reference  SEQ CHAPTER \h \r 1File No. WQC 0000787 and the following certification in all future correspondences with the DOH regarding the subject project:



“I certify under penalty of law that this document and all attachments were prepared under my direction or supervision in accordance with a system designed to assure that qualified personnel properly gather and evaluate the information submitted.  Based on my inquiry of the person or persons who manage the system, or those persons directly responsible for gathering the information, the information submitted is, to the best of my knowledge and belief, true, accurate, and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”


Please also note that Hawaii Revised Statutes, Subsection 342D-50(a) requires that, “No person, including any public body, shall discharge any water pollutants into state waters, or cause or allow any water pollutant to enter state waters except in compliance with this chapter, rules adopted pursuant to this chapter, or a permit or variance issued by the director.” 



If you have any questions, please contact Mr. Edward Chen of the Engineering Section, CWB, at (808) 586-4309.



Sincerely,



ALEC WONG, P.E., ACTING CHIEF



Environmental Management Division 



EC:np



Enclosure: Filing Fee Receipt No. XXXXX


c:
EPA, Region 9, Ground Water Office (w/o encl.)



EPA, PICO (w/o encl.) [via fax 541-2172 only]




CZM Program, Office of Planning, DBEDT (w/o encl.) [via fax 587-2899 only]



Chief, District Environmental Health Program, Maui (w/o encl.) [via fax (808) 984-8237    
only]




Mr. Roland Asakura, CWB, Maui District Health Office (w/o encl.) [via e-mail only] 










Hi Dave A., 
  
As requested, the CWB contacted our Deputy AG for his legal advice regarding the issuance of the Section 401
WQC based on the application, dated May 7, 2010 (received on June 14, 2010).  As part of the issuance of the
Section 401 WQC, the Director would need to make the following statement: 
  
“When all requirements and conditions contained in this Section 401 WQC are fully complied with, there is
reasonable assurance that the discharges resulting from the proposed construction activities will be conducted in
a manner which will not violate the applicable water quality standards (WQS) and will comply with the applicable
provisions of CWA, Sections 301, 302, 303, 306, and 307.” 
  
His legal advice is that the CWB not make the statement of reasonable assurance until we receive and analyze the
required/requested data. 
  
Please let me know if you have any concerns with our decision to request the required additional information
from the County prior to issuing the 401 WQC. 
  
Thanks, 
Joanna 
  
Joanna L. Seto 
Engineering Section Supervisor 
Clean Water Branch 


State of Hawaii  Department of Health 
Phone: (808) 586 -  4309 


Fax:   (808) 586-4352 
  
Notice: This  information and attachments are intended only  for the use of the individual(s) or entity to  which it is  addressed, and may contain
information that is  privileged and/or confidential.  If the reader of this message is  not the intended recipient,  any dissemination, distribution, or
copying of this communication is  strictly prohibited and may be punishable under state and federal law. If you have received this communication


and/or attachments in error, please notify the sender via e-mail  immediately and destroy all  electronic and paper copies. 
 





